
Extract from Hansard 
[ASSEMBLY — Wednesday, 13 November 2013] 

 p5941d-5951a 
Ms Rita Saffioti; Acting Speaker; Ms Janine Freeman; Dr Mike Nahan 

 [1] 

ELECTRICITY CORPORATIONS AMENDMENT BILL 2013 
Third Reading 

Resumed from an earlier stage of the sitting. 

MS R. SAFFIOTI (West Swan) [2.47 pm]: I rise to make a very short contribution to the third reading of the 
Electricity Corporations Amendment Bill 2013. A lot has happened since the second reading of the bill. Of 
course, the infamous letter has been released that shows that the chairs of both bodies did not recommend a 
merger of the utilities. Before I go into that issue, I will recap some of the issues that were raised during the 
consideration in detail stage and highlight the opposition to this bill by those on this side of the house.  

Firstly, I want to talk about the savings. I think I highlighted this in my contribution to the second reading 
debate. During the briefing that was provided, three potential savings from the merger of these two entities were 
outlined. The first related to the purchasing power of the two entities, the second related to existing contracts and 
the priority of purchasing and the third related to reduced overheads and the number of CEOs. I will go through 
each of those savings. Nothing that came through the consideration in detail stage—I sat through some of it last 
night and I have gone through many of the notes—substantiated any of the claims made in the second reading 
speech, the briefing that we received or any of the propaganda that has been released about why this merger 
needs to happen.  

I will go through each of those potential savings. The first is purchasing power. As the member for Cannington 
has outlined on many occasions, we do not need a merged entity to get purchasing power. That has been done, 
and can be done, through the existing framework. When I put that motion during the briefing, the people who 
were briefing us concurred that we do not need to merge these utilities to get the benefits of purchasing power. 
The government can already achieve purchasing power just by the fact that it owns both Verve and Synergy. 

The second is the daily dispatch of power. That means that we ensure that the most efficient source of power is 
brought onto the grid every day. Nothing has been said by the minister during consideration in detail to 
substantiate that claim. The third is reduced overheads. Some of these savings in overheads can be achieved 
without the merger of these two entities. Also, costs will be incurred in the merging of these two entities.  

The government has gone through this massive process of change that is destabilising the market and the private 
sector, and it has brought in this legislation. A key component of this change is to ensure that the two business 
units—generation and retail—which until now have been separate, will continue to operate separately within the 
merged entity. Significant costs will be incurred in ensuring the ring-fencing of those two business units. I 
outlined during the second reading debate, and the member for Victoria Park outlined today, the absurdity of 
creating a new utility and then expending most of the effort in the creation of that new utility on ensuring that 
those two units are ring-fenced. We have heard that there will be sliding doors and partitions in the new utility, 
and swipe cards to ensure that no-one from the generation unit will be able to get into the retail section. As we 
have seen time and again in the private sector, ring-fencing does not always work. It seems to be completely 
contradictory to bring these two units together and then spend the majority of the legislative time and the 
majority of the organisational time working out how to keep these two units apart. 

Mr D.J. Kelly: Will they have a joint Christmas party or separate Christmas parties? 

Ms R. SAFFIOTI: I am not sure!  

Mr P. Papalia: They will have joint drinks on a Friday! 

Ms R. SAFFIOTI: Yes; joint drinks on a Friday!  

Mr D.J. Kelly: The Christmas party is very important! 

Ms R. SAFFIOTI: They will be in the same location, so one would expect that they will have a joint Christmas 
party so that Santa will not have to visit two different locations. That will be a cost saving! 

Mr P. Papalia: A significant cost saving. 

Ms R. SAFFIOTI: Yes; a significant cost saving.  

As we have said, there is no business case. The business case for change is being developed now. We heard 
today about amalgamations. There is no business case behind the changes that this government has announced. 
There is no analysis of key activity centres. That will be developed after the government has made the decision. 
The government makes a decision, and it then employs a consultant, or it uses the director general in the 
department, to justify the decision that it has made. That is the method of operation of this government. The 
Premier makes a decision—ad hoc, normally—and the resources of government are then engineered to try to 
justify that decision. The stadium is another example. A decision was made to put a stadium somewhere. 
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Mr B.S. Wyatt: Anywhere! 

Mr W.J. Johnston: Anywhere, except where Labor chose. 

Ms R. SAFFIOTI: Anywhere except where Labor chose. Remember, he was driving down the Graham Farmer 
Freeway when he opened the window and said, “There is a big block of land out there. Why don’t we put a 
stadium there?” That is how the decision was made about where to put a $2 billion new asset for the state. 

Mr W.J. Johnston: Don’t forget with the stadium, the Premier didn’t even get to put it where he wanted to. 

The SPEAKER: Member for Cannington! 

Ms R. SAFFIOTI: As the member for Cannington has just outlined, when the Premier rolled down the window, 
he looked one way, but did not realise that the land was not owned or controlled by the government—it was 
owned by the Belmont Park Racecourse. He had to put it across the road, where he had a bit of control and could 
do a few deals with a billionaire to make sure it would happen. Again, that is how this minister, this government 
and this Premier operate. 

I like to look at the arrangements behind the government’s decision-making. Who is actually running this 
process of change? Is it a public service entity; for example, the Public Utilities Office? One would expect that 
an office full of senior bureaucrats—many of whom have been around for a while—would provide some advice 
and expertise, or it may be the place where the consultants are housed. No, not under this government. I 
understand the consultancy team is housed in the minister’s office. I am informed that no cabinet submission 
came from the Public Utilities Office. There was no cabinet submission developed by the Public Utilities Office. 
Again, this decision was made by the Premier, as the Leader of the Opposition outlined the other day, on the 
basis that because Labor did it, he had to unwind it. There was no analysis of the impact on Western Australian 
energy and investment markets. If Labor did it, then the Premier must try to undo it if he can. As I have said to 
several of my colleagues, the Premier would pull out all of the tracks of the Mandurah rail line if he could, 
because he just wants to undo what Labor did.  

Mr F.A. Alban: He wouldn’t have to work too hard; you haven’t done much. 

The SPEAKER: Member for Swan Hills! 

Ms R. SAFFIOTI: I am glad the member for Swan Hills interjected, because, look what I have! It is another 
election promise from the member for Swan Hills, this time relating to the north Ellenbrook high school. This is 
an issue that was in the paper today. What does it say? I quote a letter from the member for Swan Hills — 

Another Secondary School at North Ellenbrook will open in 2015 … 

In 2015 — 

The SPEAKER: Thank you, member! I will bring the member back.  

Mr F.A. Alban interjected. 

The SPEAKER: Thank you, member for Swan Hills. I call you to order for the first time. 

Mr F.M. Logan: Second! 

The SPEAKER: I call the member for Cockburn to order for the first time. 

Member for West Swan, this is a third reading debate and you seem to be wandering all over the place; come 
back to the point, please. 

Ms R. SAFFIOTI: Sure. 

Mr F.M. Logan: The member for Swan Hills is in Hansard. It’s amazing! 

Ms R. SAFFIOTI: I welcome his contribution, otherwise I would not have used this letter today, so I am glad I 
had the opportunity. 

Mr F.A. Alban interjected. 

The SPEAKER: I call the member for Swan Hills to order for the second time.  

Ms R. SAFFIOTI: I am so glad that he did interject. 

Mr F.M. Logan: He never promised that; that was somebody named Ben. What’s his name? 

Several members interjected. 

The SPEAKER: Member for Cockburn! 

An opposition member: Morton.  



Extract from Hansard 
[ASSEMBLY — Wednesday, 13 November 2013] 

 p5941d-5951a 
Ms Rita Saffioti; Acting Speaker; Ms Janine Freeman; Dr Mike Nahan 

 [3] 

Ms R. SAFFIOTI: Morton. This letter has got the signature of the member for Swan Hills on it. I am glad I took 
the interjection because I was not able to use this letter in question time today and I am glad that it is on the 
record again so that everyone can acknowledge the commitment by the member for Swan Hills to have the — 

The SPEAKER: Member for West Swan, please come back to the point. 

Ms R. SAFFIOTI: Sure; it is about the high school that the government would build by 2015. I will get back to 
the key point of energy reform. As I said, major policy is being made by the Premier and his ministers without 
proper process. The Premier has always said that we on this side of the house are obsessed with process, that we 
are too process orientated. But we did not sign a deal with Len Buckeridge to let him build a new port and 
financially cripple the state. We did not do that!  

The SPEAKER: No, sorry, member for West Swan. Now I have warned you to speak to the bill. If you do not 
speak to the bill, I am going to ask you to sit down. I am not going to warn you again.  

Ms R. SAFFIOTI: Sure. I will go back to the bill. 

Several members interjected.  

Ms R. SAFFIOTI: Mr Speaker, the member for Swan Hills is interjecting! 

Several members interjected.  

The ACTING SPEAKER (Mr I.M. Britza): Member for West Swan, just come back to me!  

Ms R. SAFFIOTI: I do need protection from the Chair!  

Anyway, back to the key points of the debate. As we heard and initially understood, the regulations were to be 
disallowable instruments; all the regulations were to be tabled in Parliament, but that does not appear to be the 
case. Again, that is a key issue the minister needs to address in his response—if he gives one.  

In relation to Horizon, the bill makes changes in significant requirements about where the CEO and a certain 
percentage of the board reside. I think that is pretty important because the provision was there for a reason. 
National Party members, who sat in this house and voted for this bill in the second reading debate and will vote 
for it again, allowed these things to happen. Remember, it just allowed Main Roads to contract out, which 
resulted in thousands of jobs lost throughout regional WA. Horizon has just announced — 

Several members interjected.  

The ACTING SPEAKER: Members, I just want to hear the speaker.  

Mr D.J. Kelly interjected. 

The ACTING SPEAKER: Member for Bassendean, thank you. 

Ms R. SAFFIOTI: Thousands of jobs will be lost through Horizon Power and not a word is said from the 
National Party. Therefore, significant changes to the bill — 

Mr P. Papalia: They’re never in the chamber; they’re never here!  

Ms R. SAFFIOTI: No, they are not here. There are significant changes in this bill about ensuring that regional 
Western Australia has a representation on its regional power utility, and the Nationals are nowhere to be seen. 
We also quickly explored again some of the massive failures of energy policy under this government, whether it 
was the Verve debacle or whether it was the solar feed-in tariff. As I said — 

Mr M.J. Cowper interjected.  

Ms R. SAFFIOTI: Pardon?  

Several members interjected. 

The ACTING SPEAKER: Members! Thank you, member for West Swan. 

Ms R. SAFFIOTI: As I said, between the second and third reading debate we heard some debate during 
consideration in detail yesterday. I will now go through the failure to demonstrate why anybody in 
Western Australia would actually support this merger, except for the Premier! We should remember again what 
was said on 1 November this year about why Verve and Synergy were being merged.  

From a November article, the Premier said — 

“I guess one of the telling points came mid last year when the chairmen of both Verve and Synergy 
wrote to me and said the two should be amalgamated and I took that advice,” he said on April 10 in 
announcing the merger decision.  



Extract from Hansard 
[ASSEMBLY — Wednesday, 13 November 2013] 

 p5941d-5951a 
Ms Rita Saffioti; Acting Speaker; Ms Janine Freeman; Dr Mike Nahan 

 [4] 

These were comments made by the Premier back in April. That is when the Premier came out post the election 
after promising not to merge these utilities. The entire basis for another broken promise for a changed decision 
was the fact that the chairpersons of both boards wrote and asked for this merger. Again, because I do not think 
we can hear this quite enough, what did the letter actually state? It stated — 

At this stage however, the Government’s key objectives for the proposed merger are not entirely clear 
to us. 
… 
Consequently, the Corporations are keen to avoid being involved in what might turn out to be a less 
than satisfactory process or outcome, and to this end we suggest that the Corporations undertake a 
conventional due diligence exercise before a decision is made to proceed.  

The boards were suggesting that the case had not been made, and since that time no case has been made. We 
know that the private sector and the private energy market do not support this change because it not only will be 
a disincentive for private generation for decades to come but also creates confusion in the market. As the 
member for Cockburn said, we disaggregated Western Power. It was not perfect, but it was working well 
enough. A key recommendation of the Oates report states — 

Since 2006 the bulk of new generation investment has been provided by the private sector. 
Approximately 35% (estimated at $1b) is private risk investment which has no connection to the State 
and approximately 65% has been procured by Synergy under long term supply contracts. 

It is basically saying that since 2006 there has been significant investment in the private generation market. 
Imagine if that did not happen. Imagine if the state had to undertake all of that construction itself. Where would 
net debt be now? It is already at $22 billion, so where would it be now? The private sector was able to generate 
power and enter into contracts with government utilities — 

Mr W.J. Johnston: And with the private sector. 

Ms R. SAFFIOTI: Yes, and with the private sector. That helped secure energy supplies for the next decade. Of 
course the key issue today is to look at not only the past but also the future. What does this bill do to secure 
generation for decades to come? It has a negative impact. That is the point the Premier and the Minister for 
Energy have not explained. The success of disaggregation was to encourage private sector investment. Even 
those who have the most pessimistic view of what happened would acknowledge—even the Minister for Energy 
would agree—that there has been significant private sector investment. Where will that come from in the next 
20 years? I again quote the Oates report — 

The bulk of generation investment required to 2013 is either installed or committed. From 2014 to 2028 
it is estimated that growth and replacement plant costing in excess of $10b will be required.  

Where will that significant investment required in our energy from 2014 to 2028 come from? As I have said, the 
state’s balance sheet has worsened considerably since 2008. Net debt is now around $22 billion. WA has lost its 
AAA credit rating. WA’s capacity to carry new generation on its books is limited. The key success of 
disaggregation was to encourage private sector investment and generation. This bill will undo that key success.  

One of the purposes of the bill is to use this new arm as a state development tool. That is pretty dangerous 
because ultimately it will always have a cost. Should we hide that cost within a major utility, make it transparent 
or set the conditions right to ensure that the private sector undertakes that investment? The government has 
shown a reckless approach to the state’s finances and to thinking about tomorrow. It is all about today; it is about 
undoing what Labor did. Members on the other side cannot acknowledge any successes of the previous 
government, even when our reforms saw massive increases in private sector generation. Industry groups, let us 
face it, do not always align themselves with the Labor Party in WA—the Chamber of Commerce and Industry of 
Western Australia in particular—but all of those groups would recognise, and do recognise, that private sector 
generation was greatly assisted by Labor government reforms. I do not think we create a new utility for state 
development. Many of us watched Keating on television last night. Keating spoke about the battle between the 
right and the left in the 1970s. This is really an idea that would have come from the left in New South Wales 
during the 1970s—from the red belt. We have to encourage private sector investment, particularly in the energy 
sector. This bill will undo that.  

The Labor Party opposes this bill. We are surprised that the National Party would walk in and try to 
disenfranchise regional WA by reducing its membership and its representation on the board. We are shocked at 
the processes this government undertakes. I cannot even fathom how this government operates. It walks in and 
makes decisions like this with no business case and no substantiation in savings—none. Time and again 
justification is made for those decisions by consultants or “friendly” directors general who support the 
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government. This will discourage private sector investment. It has already created confusion in our energy 
sector. That is why the Labor Party will continue to oppose this bill.  

MS J.M. FREEMAN (Mirrabooka) [3.12 pm]: I also rise to speak on the Electricity Corporations Amendment 
Bill 2013. I want to reiterate the issues that I raised last night with the Minister for Energy. This bill lacks 
integrity in its use of regulations. It fails to put significant details and significant processes in the legislation. I 
understood the minister to say last night that some regulations will be disallowable, but pivotal issues will not be 
disallowable. As members who were here last night will recall, I asked a specific question about the undermining 
of section 42 of the Interpretation Act, which has been part of this Parliament to ensure the proper scrutiny of 
regulations by reducing the time for the processes, even if the process is undertaken at all. The minister answered 
that the government has adopted what applies now to the wholesale market rules. The member for Cockburn 
asked the minister to take us to the part of the Electricity Corporations Act that lays out what he said in terms of 
what applies now to wholesale market rules. The Minister for Energy undertook to get back to the member on 
this section. I am very keen to hear in the minister’s response that he will do that, because that is an undertaking 
he took in this place. It was an issue that I raised in this place because I take a specific interest in the processes of 
acts that undermine good parliamentary scrutiny, and therefore I think undermine the proper processes of 
Parliament. The reason we are all here is to represent the people who elected us to this place.  

The member for Cannington and I asked the Minister for Energy whether it was a Henry VIII clause. There was 
some discussion about what that was. For clarity, I refer to the Standing Committee on Justice and Community 
Safety of the Australian Capital Territory’s Legislative Assembly. 

The ACTING SPEAKER (Mr I.M. Britza): Member for West Swan, do not walk in front of me without 
acknowledging me. Thank you.  

Ms J.M. FREEMAN: That was prepared by Stephen Argument—a great name for someone who is preparing 
something like that. I met Stephen Argument at a conference in November 2011. He summed it up quite well. I 
would like to quote from his very learned and precise paper. It states — 

“Henry VIII” clauses allow for the amendment of primary legislation by subordinate legislation.  

That is, regulations — 

Subordinate legislation is made by the Executive. 

That is, the government of the day — 

The form and the date when subordinate legislation takes effect are entirely within the power of the 
Executive. The Legislative Assembly has no control over the form of subordinate legislation or when it 
takes effect. The Legislative Assembly’s principal power in relation to subordinate legislation is the 
capacity to disallow it. If disallowance occurs, it occurs only after the subordinate legislation will have 
been in force for (probably) several months.  

Anyone who sits on the Joint Standing Committee on Delegated Legislation knows that causes some problems 
because if we think something is disallowable, we have a situation in which it has been operable for some 
months before we have an opportunity to disallow it. That can be quite a disadvantage for the community as a 
whole so we are caught in not being able to do that. The wholesale market arrangements are outlined in proposed 
new section 38, “Wholesale acquisition or supply of electricity”. Proposed new section 38(1) states — 

Regulations may be made providing for and in relation to, or authorising the Minister to approve 
arrangements (wholesale arrangements) providing for and in relation to — 

(a) the wholesale acquisition or supply of electricity by the corporation; and 

(b) the acquisition or supply by the corporation of goods and services relating to the wholesale 
acquisition or supply of electricity … 

The act makes provision for a regulation to be made and then it makes provision in proposed new subsection (3) 
to not make it subsidiary legislation. It states — 

Wholesale arrangements are not subsidiary legislation for the purposes of the Interpretation Act 1984 
and section 42 … 

That is the process of laying it before the house. When I asked the minister what responsibilities he has to 
Parliament given the significant nature of this, he said that they will not be disallowable. In fact, from my 
reading of that provision, they may not even need to lay before the house because section 42 has been removed. I 
am happy for the minister to reiterate that in his third reading speech, but he said that they would be presented to 
the house.  
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I note in the member for Cannington’s very concise speech on the third reading that he put to government 
members that they have given a power to the minister to make a determination. They have called it a regulation 
but it is really a determination because there is no capacity to use it like the subsidiary legislation we know in 
this place. The minister has given that power for a very significant issue. Members have to ask themselves 
whether they will be happy when they are no longer in government and the opposition is in government that the 
minister of the day will also have that power. That is a very good question. If there is a substantial piece of 
information that is pivotal to how this market will apply and operate and how this bill will operate and if it is of 
such importance to parliamentarians representing the people who elected them to this place because it has an 
impact on what the people coming into their offices pay for their power bills, members have to ask themselves 
whether they really want to give away their capacity to scrutinise that. That is what they are doing with this piece 
of legislation. They are giving it away. They are voting it away.  

I will quote further from the ACT Standing Committee on Justice and Community Safety paper that referred to 
the recent use of Henry VIII clauses in the United Kingdom. The paper quotes Lord Judge, the Lord Chief 
Justice of England and Wales, speaking to the Lord Mayors’ dinner for the judiciary on 13 July 2010 about why 
Henry VIII included this type of provision in legislation. Henry VIII included the Statute of Proclamations in 
1539. It was the ultimate in parliamentary supineness; I gather that means to undermine Parliament. The act was 
repealed within less than 10 years, immediately upon Henry VIII’s death in 1547. But it had allowed the king’s 
proclamations to have the same force as the acts of Parliament. If we are proud of our commonwealth heritage 
and of our commonwealth and parliamentary institutions because we are the representatives in the green house, 
or the common house, on issues that have a major impact on our living standards and costs, surely we should not 
pass legislation that undermines our role in this place. It seems to me that it is an exquisite irony to remove our 
own power by passing these provisions in legislation because they allow the executive to amend significant 
sections of legislation.  

However, I understand that there are occasions when these sorts of clauses are necessary, such as following the 
Canterbury earthquakes in New Zealand where extensive use of Henry VIII clauses was made. That was an 
exceptional circumstance that involved a national disaster. The New Zealand government needed to act and to 
react quickly by applying regulations, and the New Zealand executive had the opportunity to do that. The ACT 
paper continues — 

In his 1977 text, Delegated Legislation in Australia and New Zealand, Professor Dennis Pearce stated: 

Use of “Henry VIII” clauses in Australia and New Zealand has not been common except in 
wartime. 

In the 2nd edition of Professor Pearce’s text, published in 1999, expressed a different view: 

... contrary to what was observed in the earlier version of this work ... the use of Henry VIII 
clauses in the Australian jurisdictions has become more, rather than less, common) 

In the 3rd edition of the text, published in 2005, the following statement appears: 

Regrettably, the use of Henry VIII clauses in the Australian jurisdictions has become more 
common. 

This is certainly the Committee’s observation of the use of “Henry VIII” clauses. 

The ACT is not the only place that has raised this issue. Our own Joint Standing Committee on Delegated 
Legislation has reported on this matter a number of times. The most recent report was in September 2005. I am 
sure that was the most significant time that the committee discussed it. It was certainly raised a couple of times 
during my time as a member of the joint standing committee. It is reported in the twelfth report of the Joint 
Standing Committee on Delegated Legislation, “Spent Convictions (Act Amendment) Regulations”, when the 
member for Albany was the committee chairman. The committee then comprised Hon Ray Halligan, MLC, 
deputy chair; Hon Barbara Scott, MLC; Dr Graham Jacobs, MLA; Tony Simpson, MLA—now Minister for 
Communities; Local Government—Ms Judy Hughes, MLA, then member for Kingsley; Hon Shelley Archer, 
former MLC; and Vince Catania, MLC, now MLA, member for North West. This is something that people in 
this house are aware of and about which people have made determinations and recommendations to Parliament. 
In particular the report states — 

Concerns have been expressed about the use of “Henry VIII” clauses and their adverse impact on 
parliamentary scrutiny in a number of reports by committees of the Legislative Council in recent years. 

The footnote to that paragraph reads — 
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See, for instance: Western Australia, Legislative Council, Legislation Committee, Report 24, State 
Administrative Tribunal Bill 2003 and the State Administrative Tribunal (Conferral of Jurisdiction) 
Amendment and Repeal Bill 2003, October 2004, — 

It refers to pages — 

Western Australia, Legislative Council, Standing Committee on Legislation, Report 21, Corruption and 
Crime Commission Act 2003 — 

It then goes on to give details — 

and … Architects Bill 2003, June 2004 … 

The report goes on — 

In particular, the First Report of the former Standing Committee on Public Administration and Finance 
in relation to the Planning Appeals Amendment Bill 2001 included a copy of an internal memorandum 
of advice of the Joint Standing Committee on Delegated Legislation which stated the following on the 
subject of “Henry VIII” clauses: … 

There are a number of quotes but one that is quite pertinent states — 

The objection to such clauses is that by delegating to the Executive the power to amend Acts of 
Parliament, they have insufficient regard to the principle of separation of powers and 
ultimately the institution of Parliament in its role as supreme legislature. Henry VIII clauses in 
all but limited circumstances erode the sovereign function of Parliament to legislate. 

That is our own Parliament that put that in a report to us. The report goes on at page 5 — 

The [Delegated Legislation] Committee is of the view that Henry VIII clauses should not be 
used as “insurance” against unforseen consequences or as a substitute for careful drafting or 
for mere administrative convenience. 

I therefore want to raise and consider that matter because the issue here is that not enough attention has been 
paid to careful drafting of the bill. When we were having this discussion with the minister last night, there was 
some confusion about the wholesale arrangements being in regulations that cannot be disallowed, but many of 
the regulations will be disallowable. The question therefore at the heart of this issue is whether the bill has been 
poorly drafted. The wholesale arrangements could have been taken out of the regulations and it could have been 
made clear that they would be determined by the minister. Everyone in this house would then have been aware 
that the determination of the wholesale arrangements would be a ministerial responsibility and based on advice 
received by the minister. Everyone in this house could then have debated whether that was appropriate and could 
have decided whether they were completely assured and happy with those arrangements. However, those 
arrangements have been included as regulations but not as regulations that have provision for allowing normal 
scrutiny of regulations like other regulations that are disallowable. 

It therefore seems to me that there is confusion about what subsidiary legislation should do and what the minister 
has said occurs in the current system. The minister’s comments to me were that the regulations simply follow the 
wholesale market rules as they are now. It seems to me that the rules on the wholesale arrangements need to be 
taken outside of this provision. It needs to be made clear that the rules are about a determination of what will be 
presented in the market versus regulations. This is about other sections of this process and how the establishment 
of the wholesale arrangement regulations will occur, as I understand that they are disallowable. The process is, 
but the arrangement is not. That is how I have understood it. The issue with me being able to fully understand 
that is that the legislation is poorly drafted. That drafting not only goes to proposed section 38, but proposed 
section 62, which deals with the segregation of functions in a similar way. It states that regulations may be made 
for the segregation arrangements, but then states that for the purposes of the act, segregation arrangements are 
not subsidiary legislation, which for all intents and purposes are regulations. The clause then mentions the 
removal of important aspects of the Interpretation Act, which is about laying legislation on the table. Segregation 
arrangements will not be disallowable, whereas regulations around segregation of functions, as I understand it, 
will be disallowable. This legislation has been before the house and its intent and purpose have been scrutinised 
quite well. However, the legislation perhaps lacks the clarity of drafting to ensure its purpose and intent clearly 
outline what will be and what will not be before us. I reiterate what the member for Cannington and I have said; 
that is, every member in this place, either government or opposition, needs to consider whether at some stage 
when they sit on the other side of this house, they will be happy, resolved and confident in the capacity of the 
other side to make determinations about things that will impact upon their constituents without the proper 
scrutiny of this house. That is a question members must ask themselves when they vote on this bill. 
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DR M.D. NAHAN (Riverton — Minister for Energy) [3.32 pm] — in reply: I will follow up on the extensive 
debate on the Electricity Corporations Amendment Bill 2013, both on the second reading and consideration in 
detail. I will also respond to additional comments made by members opposite in their contributions to the third 
reading debate. I hope I am comprehensive.  

First is the question about what we are doing with Horizon Power. That was raised by a couple of members. 
Horizon’s headquarters under the act are in Karratha and that remains. There will be no changes to that. There 
are some difficult issues with Horizon Power being based in Karratha. One of the problems is that, although 
management based in Karratha are close to issues that might arise there, unfortunately Karratha is a very difficult 
place to get to and not the most central place to service the whole of Horizon’s jurisdiction. It is also very high 
cost. When Horizon Power was first set up, the managing director was based in Karratha and there were a couple 
of impediments. First, he was on a very high salary in the vicinity of $600 000 a year. We had to pay that amount 
of money to get somebody there. On top of that salary we also had to pay a $90 000 cost-of-living allowance to 
rent houses and pay for electricity and meet the cost of living in Karratha. Another problem was that he had to 
get around the whole area covered by Horizon, from Kalumburu to Broome to Esperance. For instance, to get to 
Broome from Karratha, he had to fly to Perth and then up to Broome; to get Kununurra, he had to fly to Perth 
and then to Kununurra. In the first two years of his activity he flew 320 000 kilometres. I do not know what the 
exact cost of that is because there is no record, but I googled and found out that the average cost per kilometre of 
flights in Australia, including very cheap flights between, say, Sydney and Melbourne, is $1.81 per kilometre. 
This is rough, but multiply that by the kilometres he flew and the cost of the CEO of Horizon having to commute 
between those areas was $570 000. He would have costs if he was based in Perth, but the costs would be 
significantly less. So there are some problems, and one thing we have done is allow the CEO of Horizon Power 
to not be based in Karratha. Another problem with the CEO flying 320 000 kilometres in just two years was that 
the CEO was not in the office doing his day jobs; he was in an aeroplane and in airports most of the time. It was 
ridiculous, especially for such a highly paid executive. The sensible thing is to allow him or her to be best placed 
to service the area and also to keep costs down. Besides members opposite, I have not heard anybody complain 
about that. 

We are also making some changes to Horizon to allow it to buy gas outside its regional area, just to clarify 
something it is already doing. We are also allowing the majority of the board to not be based in the regional area. 
We are not necessarily going to alter that. I think it is a very good idea to get people from within the region on 
the board. We are just expanding the flexibility of the powers. We are making some changes to Horizon, and 
they are sensible. I might add that one of the problems is that Horizon has its headquarters in Karratha, but very 
few people are based there. In effect, right from the start, Horizon’s office in Bentley has been its headquarters. 
In 2008, the number of people at Bentley was 146, with 39 staff in Karratha. The office in Bentley has expanded 
to 335 currently, with 46 staff in Karratha. In effect, Bentley has been the unofficial headquarters of Horizon 
right from the start. We are just trying to make sense out of this issue. 

A number of people raised the issue of changes to the new Synergy and to Verve Energy and Western Power. 
We are going to allow them to operate outside the south west interconnected system. The SWIS is determined by 
Western Power’s network. The reason we are doing that is, firstly, to clarify the ability of the new Synergy to 
buy and sell gas to Horizon. Synergy thinks it has the power to do that now, but we want to clarify that. I do not 
think there was any complaint about that. The concern was that we will allow the new Synergy or Western 
Power to operate outside the grid. One of the areas we would focus on would be disaggregated systems—stand-
alone systems. The reason we are doing that is that we had requests from the entities that have to service 
customers, and it might be cheaper. As Western Power says, rather than build a transmission line to a mine, a 
farm or something like that, it could help with a stand-alone generation system; it just makes sense. I indicated 
that this would be just at the margin. My belief is that Horizon’s specialisation should in fact be the stand-alone 
systems, and it will be highly competitive in that area. It is just tweaking at the edges, making sensible reform 
where it is needed. 

One issue that the member for Mirrabooka and others raised was unfettered rights or Henry VIII clauses. I 
promised to get back to the member for Mirrabooka on whether any other acts treat these codes in a similar 
manner. There are no Henry VIII clauses in this bill. The energy supply act—I do not have the exact date of it—
deals with regulations in the energy industry. Part 8 of the Electricity Industry Act provides for similar types of 
codes to those in the bill for, let us say, wholesale arrangements. Section 123 of that act also makes these market 
rules, not subsidiary legislation. The simple point that I need to reiterate is that the act makes the regulations and 
the regulations control most of the issues. The regulations will be gazetted in Parliament and all the 
arrangements must be consistent with the regulations. This is standard policy when trying to deal with access and 
other arrangements.  
The issue of sovereign risk was raised. There is no doubt that the private sector participants do not, in the main, 
support this action, and that does not surprise me. Most of them came into this market under the structure we 
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have now and they do not like change. I might add that the electricity industry is a high-risk business; everyone 
who is in it around the world experiences that, and we do also. As members have repeatedly said, disaggregation 
has allowed a significant amount of private sector investment; that is absolutely true. It has greatly assisted 
private sector investment in this industry; there is no doubt about that. Around 35 per cent of the generation is 
now owned by the private sector, which is a very large increase. However, as I indicated in my second reading 
speech, a major flaw in the existing system is that this is not a free market. In fact, it is not a market; it is a 
mechanism. Most of that new generation has been underwritten by the state. It would not have come in unless 
the state underwrote it through Synergy with minimum-take, long-term, fixed-price contracts. That is not a free 
market; it has imposed a significant level of liability on the state and, particularly with stagnant consumption, it 
has imposed increasing losses on the businesses. 

I am not surprised that firms have come in under that condition; if I were in business, I might like that also. I am 
not surprised that those who want to stay and expand in this business want the situation of government 
underwriting their investments to continue. They will be concerned about this issue because, frankly, I strongly 
do not believe that that situation should continue. There is the issue about where we go in the future, but the 
simple fact is that if we want private sector investment, we will have to have a system in which the private sector 
takes the risks; not just marketing and fuel, but also mercantile risks, and that is where we are going to go. Under 
the current system, we could have the private sector come in under a public–private partnership and build the 
plant and take some of the risks, but give the government more control over the operations. One of the issues 
with Synergy’s contracts is that Synergy has to have a minimum take; it has no control over the volume and 
price of the electricity it has contracted for, and if the market turns down, it is stuck with excess energy, and that 
is the situation we have now. In respect of sovereign risk, the situation going forward is that the market as it 
currently stands is not sustainable unless the state continues to underwrite private investment. Well, that is a real 
risk for them, because we are not going to do that. 

The member for Cannington said that I am not changing the market. In this legislation we are dealing with one 
thing: the Synergy–Verve merger. As I have indicated publicly and announced formally, we will undertake a 
widespread, wide-ranging review of the overall market, and it will be subject to extensive public consultation. 
We will also undertake a review of renewable policy; I have asked the Economic Regulation Authority to 
undertake that. 
Mr W.J. Johnston: No you haven’t. 
Dr M.D. NAHAN: Well, I have. We will look at other aspects of it and we will spend the next year having 
extensive discussions about other aspects of the market. It will be thorough and public, and it will no doubt lead 
to change. What this bill does is quite simple in concept: it takes Synergy and merges it with Verve. It has a 
number of clear benefits. Right now, Verve’s sales to Synergy are under a vesting contract that is complex and 
has limited ability for Synergy or Verve to optimise generating capacity. It combines with the contracts that 
Synergy has, and it allows the combined entity to optimise the generating capacity, which will have significant 
benefits. If they were kept separate, that could not happen. Bringing them together will give this combined entity 
a very dominant position, so we have put conditions around the entity that restrict the exploitation of any market 
power.  
We have also achieved something recommended during the disaggregation. There was the potential to take some 
of Verve’s low-cost generating capacity and get it into private hands, and we will, through various policy 
processes, allow medium to long-term contracts to be sold to the private sector to get some of that kit into private 
hands.  
How did we go about this reform? Over the past six months there has been extensive discussion with the private 
sector. Yes, many of them do not like it—most do not—and that does not surprise me. Again, if I was in their 
shoes, I would probably like to have the status quo of the government underwriting their investment. We have 
had extensive discussions with them, and I think the implementation team—not me—met with the WA 
Independent Power Association some 20 times, as well as many other groups; there was also public consultation. 
They had input, and we responded in full to them. We will be tabling a submission in Parliament with a clear 
indication of what the costs and benefits of this merged entity will be. When we get the two entities together, 
they will be able to optimise the generating unit, look at making head office efficiencies and look at some of the 
fuel contracts issues. We will be transparent about that. 

As to the Economic Regulation Authority, we made a change to section 72 in that we deleted the ERA’s power, 
but that was restricted to single issues. The existing act provides the ERA with the power to vet the restrictions 
on Verve and Synergy competing with each other. After they merge, that will no longer be necessary or 
appropriate. The amended act will enable the Auditor General to regularly audit this entity, as it does now, and 
provide additional powers and responsibilities to audit whether the procedures and processes have been 
implemented effectively; in other words, tack on the additional changes to the regular audit. The ERA, which 
does an annual review of the market, will be asked, via the regulations, to undertake an addendum to see whether 
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the various factors trying to limit the market power of the combined entity are working. ERA is also given the 
powers to impose penalties if in fact there is a breach of the regulations.  

The member for Gosnells raised renewable policy. All I can say is that renewables are largely driven by the 
commonwealth’s renewable energy targets. They impose a requirement on all retailers to buy so much renewable 
energy, and the dominant retailer by far is Synergy. When we combine Synergy and Verve, they underwrite the 
vast bulk of large-scale renewables in this state, and will continue to do so. I might add that no retailer other than 
Synergy has a renewable energy buyback scheme. The vast bulk of renewables in this state are currently 
underwritten by Synergy and Verve, and they will continue to play that role. 

The member for Cannington raised the issue of the Bluewaters decision. He said it might have sovereign risk or 
some impact on Sumitomo–Kansai, which owns that plant now.  

Mr W.J. Johnston: No, that is not what I raised. I raised that you said it was not a commercial venture. I asked 
you to respond to that and specify what you said.  

Dr M.D. NAHAN: I said that back in the early part of last decade Griffin Energy—which had lost its coal 
contracts to Western Power, which it had had for decades, I believe, and was pretty desperate—got the ability to 
build two new coal-fired power stations, which is really old technology. This is when global warming and those 
issues were at the forefront of people’s minds and there was a belief that no-one could build a new coal-fired 
power station around Australia. It got the right and implemented two coal-fired power stations—Bluewaters 1 
and 2. This is Griffin Energy; Sumitomo was not involved in that. First, Bluewaters 1 sold energy to three 
parties, including Water Corp. Bluewaters 2 sold most of its energy, not all, to a displacement contract with 
Synergy, and under that Verve’s kit was displaced and open to competition. Bluewaters was the competition and 
my issue is that I do not know how Bluewaters won that contract, when Verve was competing with the very low-
priced existing kit that was written down in value. It is very strange.  

Mr W.J. Johnston: So what is the answer?  

Dr M.D. NAHAN: I do not know. I was not in government. I do not know. That happened before — 

Mr W.J. Johnston: You are the minister. You are in charge. Are you saying it is improper?  

Dr M.D. NAHAN: I am not sure. No, I did not say that. Do not impugn. I did not say it is improper.  

Mr W.J. Johnston: You’re the minister. You answer the question. That is your job. You’re in charge. You’re 
the one making the decisions.  

Dr M.D. NAHAN: It is expressed quite clearly. Do not impugn values on me. I stated that I do not know how 
that contract was won—I was not there at the time. I do not have access to the decision-making.  

Mr W.J. Johnston: Yes, you do.  

Dr M.D. NAHAN: No, I do not. The member for Cannington raised the issue and I have responded to it. It is 
very strange that Bluewaters and Griffin Energy won that contract. I am not the only one who believes that. 
Sumitomo–Kansai bought the business and it is operated well. They are very welcome and highly esteemed 
investors in the electricity industry in Western Australia. 

Now we will do what we should have done in 2009. We will bring these entities back together. We will look at 
the marketplace, which is not working, and reform it. We will take the industry along on that task. We will drive 
costs out of the system both in the merger of Synergy and Verve and looking at the market as a whole. I just 
flagged that we have something wrong with this market, with these vast levels of excess capacity, 70-
plus per cent of which is paid by Synergy and Verve and, therefore, taxpayers. We will look at reforming this 
high-cost system rather than jacking up prices. We should have done this back in 2009. If we knew then what we 
know now, we would have done it, including this merger. That is what the Oates report indicates.  

Going forward, there is one really big challenge here. We do not need any more large amounts of capital 
investment in this electricity industry for a good deal of time. When Mr Oates did his report in 2009, he thought 
we would need it in 2014–15. That has been put off three, four, five years because of stagnant consumption and 
demand. We have time to look at this market, drive the efficiencies and get it right. Energy reform is not easy. 
We will make announcements on where we go in the future. We have a challenge; when new kit is needed and it 
needs to be invested in by the private sector—eventually we will be large scale—we must have a system 
whereby the private sector builds it and takes not only the fuel risk, but also the mercantile risk. We will not get 
into a system whereby the government helps the private sector by underwriting its investment. That is not real 
market reform. That is the crux of the problem. A range of factors have led to higher prices over the past six 
years, but one of the factors is that the market reforms we put in place are high cost and inefficient. 

I commend the bill to the house. 
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Division 
Question put and a division taken, the Acting Speaker (Mr I.M. Britza) casting his vote with the ayes, with the 
following result — 

Ayes (32) 

Mr P. Abetz Mr M.J. Cowper Mr C.D. Hatton Dr M.D. Nahan 
Mr F.A. Alban Ms M.J. Davies Dr G.G. Jacobs Mr D.C. Nalder 
Mr C.J. Barnett Mr J.H.D. Day Mr R.F. Johnson Mr J. Norberger 
Mr I.C. Blayney Ms E. Evangel Mr S.K. L’Estrange Mr D.T. Redman 
Mr I.M. Britza Mr J.M. Francis Mr W.R. Marmion Mr A.J. Simpson 
Mr T.R. Buswell Mrs G.J. Godfrey Mr P.T. Miles Mr M.H. Taylor 
Mr G.M. Castrilli Mr B.J. Grylls Ms A.R. Mitchell Mr T.K. Waldron 
Mr V.A. Catania Dr K.D. Hames Mr N.W. Morton Mr A. Krsticevic (Teller) 

Noes (18) 

Ms L.L. Baker Mr D.J. Kelly Mr J.R. Quigley Mr P.C. Tinley 
Mr R.H. Cook Mr F.M. Logan Ms M.M. Quirk Mr B.S. Wyatt 
Ms J. Farrer Mr M. McGowan Mrs M.H. Roberts Mr D.A. Templeman (Teller) 
Ms J.M. Freeman Ms S.F. McGurk Ms R. Saffioti  
Mr W.J. Johnston Mr M.P. Murray Mr C.J. Tallentire  

            

Pairs 
 Mrs L.M. Harvey Mr P.B. Watson 
 Mr A.P. Jacob Dr A.D. Buti 
 Mr J.E. McGrath Mr P. Papalia 

Question thus passed. 

Bill read a third time and transmitted to the Council.  
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